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requesting party may rely upon only a writ-
ten business review letter signed by the As-
sistant Attorney General in charge of the
Antitrust Division or his delegate.

7. (a) If the business conduct for which re-
view is requested is subject to approval by a
regulatory agency, a review request may be
considered before agency approval has been
obtained only where it appears that excep-
tional and unnecessary burdens might other-
wise be imposed on the party or parties re-
questing review, or where the agency specifi-
cally requests that a party or parties request
review. However, any business review letter
issued in these as in any other circumstances
will state only the Department’s present en-
forcement intentions under the antitrust
laws. It shall in no way be taken to indicate
the Department’s views on the legal or fac-
tual issues that may be raised before the reg-
ulatory agency, or in an appeal from the reg-
ulatory agency’s decision. In particular, the
issuance of such a letter is not to be rep-
resented to mean that the Division believes
that there are no anticompetitive con-
sequences warranting agency consideration.

(b) The submission of a request for a busi-
ness review, or its pendency, shall in no way
alter any responsibility of any party to com-
ply with the Premerger Notification provi-
sions of the Antitrust Improvements Act of
1976, 15 U.S.C. 18A, and the regulations pro-
mulgated thereunder, 16 CFR, part 801.

8. After review of a request submitted here-
under the Division may: state its present en-
forcement intention with respect to the pro-
posed business conduct; decline to pass on
the request; or take such other position or
action as it considers appropriate.

9. A business review letter states only the
enforcement intention of the Division as of
the date of the letter, and the Division re-
mains completely free to bring whatever ac-
tion or proceeding it subsequently comes to
believe is required by the public interest. As
to a stated present intention not to bring an
action, however, the Division has never exer-
cised its right to bring a criminal action
where there has been full and true disclosure
at the time of presenting the request.

10. (a) Simultaneously upon notifying the
requesting party of and Division action de-
scribed in paragraph 8, the business review
request, and the Division’s letter in response
shall be indexed and placed in a file available
to the public upon request.

(b) On that date or within thirty days after
the date upon which the Division takes any
action as described in paragraph 8, the infor-
mation supplied to support the business re-
view request and any other information sup-
plied by the requesting party in connection
with the transaction that is the subject of
the business review request, shall be indexed
and placed in a file with the request and the
Division’s letter, available to the public
upon request. This file shall remain open for

42

28 CFR Ch. | (7-1-10 Edition)

one year, after which time it shall be closed
and the documents either returned to the re-
questing party or otherwise disposed of, at
the discretion of the Antitrust Division.

(c) Prior to the time the information de-
scribed in subparagraphs (a) and (b) is in-
dexed and made publicly available in accord-
ance with the terms of that subparagraph,
the requesting party may ask the Division to
delay making public some or all of such in-
formation. However the requesting party
must: (1) Specify precisely the documents or
parts thereof that he asks not be made pub-
lic; (2) state the minimum period of time
during which nondisclosure is considered
necessary; and (3) justify the request for non-
disclosure, both as to content and time, by
showing good cause therefor, including a
showing that disclosure would have a detri-
mental effect upon the requesting party’s op-
erations or relationships with actual or po-
tential customers, employees, suppliers (in-
cluding suppliers of credit), stockholders, or
competitors. The Department of Justice, in
its discretion, shall make the final deter-
mination as to whether good cause for non-
disclosure has been shown.

(d) Nothing contained in subparagraphs (a),
(b) and (c) shall limit the Division’s right, in
its discretion, to issue a press release de-
scribing generally the identity of the re-
questing party or parties and the nature of
action taken by the Division upon the re-
quest.

(e) This paragraph reflects a policy deter-
mination by the Justice Department and is
subject to any limitations on public disclo-
sure arising from statutory restrictions, Ex-
ecutive Order, or the national interest.

11. Any requesting party may withdraw a
request for review at any time. The Division
remains free, however, to submit such com-
ments to such requesting party as it deems
appropriate. Failure to take action after re-
ceipt of documents or information whether
submitted pursuant to this procedure or oth-
erwise, does not in any way limit or stop the
Division from taking such action at such
time thereafter as it deems appropriate. The
Division reserves the right to retain docu-
ments submitted to it under this procedure
or otherwise and to use them for all govern-
mental purposes.

[42 FR 11831, Mar. 1, 1977]

§50.7 Consent judgments in actions to
enjoin discharges of pollutants.

(a) It is hereby established as the pol-
icy of the Department of Justice to
consent to a proposed judgment in an
action to enjoin discharges of pollut-
ants into the environment only after or
on condition that an opportunity is af-
forded persons (natural or corporate)



Department of Justice

who are not named as parties to the ac-
tion to comment on the proposed judg-
ment prior to its entry by the court.

(b) To effectuate this policy, each
proposed judgment which is within the
scope of paragraph (a) of this section
shall be lodged with the court as early
as feasible but at least 30 days before
the judgment is entered by the court.
Prior to entry of the judgment, or
some earlier specified date, the Depart-
ment of Justice will receive and con-
sider, and file with the court, any writ-
ten comments, views or allegations re-
lating to the proposed judgment. The
Department shall reserve the right (1)
to withdraw or withhold its consent to
the proposed judgment if the com-
ments, views and allegations con-
cerning the judgment disclose facts or
considerations which indicate that the
proposed judgment is inappropriate,
improper or inadequate and (2) to op-
pose an attempt by any person to in-
tervene in the action.

(c) The Assistant Attorney General
in charge of the Land and Natural Re-
sources Division may establish proce-
dures for implementing this policy.
Where it is clear that the public inter-
est in the policy hereby established is
not compromised, the Assistant Attor-
ney General may permit an exception
to this policy in a specific case where
extraordinary circumstances require a
period shorter than 30 days or a proce-
dure other than stated herein.

[Order No. 529-73, 38 FR 19029, July 17, 1973]
§50.8 [Reserved]

§50.9 Policy with regard to open judi-
cial proceedings.

Because of the vital public interest in
open judicial proceedings, the Govern-
ment has a general overriding affirma-
tive duty to oppose their closure. There
is, moreover, a strong presumption
against closing proceedings or portions
thereof, and the Department of Justice
foresees very few cases in which clo-
sure would be warranted. The Govern-
ment should take a position on any
motion to close a judicial proceeding,
and should ordinarily oppose closure; it
should move for or consent to closed
proceedings only when closure is plain-
ly essential to the interests of justice.
In furtherance of the Department’s
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concern for the right of the public to
attend judicial proceedings and the De-
partment’s obligation to the fair ad-
ministration of justice, the following
guidelines shall be adhered to by all at-
torneys for the United States.

(a) These guidelines apply to all fed-
eral trials, pre- and post-trial evi-
dentiary proceedings, arraignments,
bond hearings, plea proceedings, sen-
tencing proceedings, or portions there-
of, except as indicated in paragraph (e)
of this section.

(b) A Government attorney has a
compelling duty to protect the societal
interest in open proceedings.

(c) A Government attorney shall not
move for or consent to closure of a pro-
ceeding covered by these guidelines un-
less:

(1) No reasonable alternative exists
for protecting the interests at stake;

(2) Closure is clearly likely to pre-
vent the harm sought to be avoided;

(3) The degree of closure is mini-
mized to the greatest extent possible;

(4) The public is given adequate no-
tice of the proposed closure; and, in ad-
dition, the motion for closure is made
on the record, except where the disclo-
sure of the details of the motion papers
would clearly defeat the reason for clo-
sure specified under paragraph (c)(6) of
this section;

(5) Transcripts of the closed pro-
ceedings will be unsealed as soon as the
interests requiring closure no longer
obtain; and

(6) Failure to close the proceedings
will produce;

(i) A substantial likelihood of denial
of the right of any person to a fair
trial; or

(ii) A substantial likelihood of immi-
nent danger to the safety of parties,
witnesses, or other persons; or

(iii) A substantial likelihood that on-
going investigations will be seriously
jeopardized.

(d) A government attorney shall not
move for or consent to the closure of
any proceeding, civil or criminal, ex-
cept with the express authorization of:

(1) The Deputy Attorney General, or,

(2) The Associate Attorney General,
if the Division seeking authorization is
under the supervision of the Associate
Attorney General.

(e) These guidelines do not apply to:
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